IN THE MIDDLESBROUGH COUNTY COURT -

BETWEEN:

(1) introduction

1.

JAMIE MOON
And |

 KATIE CATLEY

JUDGEMENT

CLAIM No CO3 NE 882

Claimant

Defendant

This claim arrses out of a road traffi ic accident which occurred on 4 N ovember 2014,

The claimant claimed damages under the following heads (1) damages for personal .

injury; (ii) the cost of car hire provided by way of credit hire; (iii) recovery and

storage costs; and (iv) physiotherapy costs. Duridg the course of negotiations the

' quantum of damage for personal injury was agreed at £2,000. However, no

agreement was reached in respect of the other three heads of damages.

-

-

The RTA protocol applied and, pursuant to the schedule ‘which forms part of Pack A,

the dlspute between the parties was as follows;

Head Claim C Comments D offer ‘D comments
Carhire £4752 .48 | Hire invoice and bank | £2073.60 Please see attached offer
.| statements - attached- to settle. We will offer 32
Claimant's impecunious. days ‘at £54 as. this rate

‘pay the full rate

Therefore had no option |
but to hire on credit. In
line with Stevens v
Equity you are obliged to

could have been provided
to your client had he not
hired on credit. No offers’
for young driver's charge
or CDW,




-

.:r‘ [ TN

3.

4.

Medical £717.00 Please provide evidence £560.00 | We will pay £50.00 for the
expenses -to Sh{')W that our client assessment and £50.00 for
could have obtained each session of physio (9)
treatment at the rate you plus the discharge report
-y;’&_ 5 offer fee. We have no offers for
) % s ‘| the questionnaire or triage
fee
;

- Other £884.40 | Nothing about the R & S £300.00 We have only been
losses invoice is unreasonable- provided  with the
(Recovery the charges are what our recovery charge invoice of
and client is liable to pay, £560.40 which is
Storage) therefore the cost shoutd excessive. We will offer

be met pounds E250+ VAT

As the parties were not able to resolve these issues the claimant issued proceedings
under CPR Part 8B seeking an order that there be a Stage 3 hearing.

The defendant filed an acknowledgement of service in which it said:
The claim for general damages was agreed and settled within the portal with payment of the non--
settlement payment. The remaining damages relate to Credit Hire and financial losses only. As
such this matter is not suitable for Part 8 praceedmgs and should be dealt with under Part 7 as
directions will be required for impecuniosity, basic hire rate ev:dence. witness statements and for

the clalmanl: to attend the hearing to be cross-examined over issues of rate, duration, need and
o/

enforceablhty

The matter came before Deputy District Judge Hambler on 16 December 2016 as
part of box-work. The Deputy District Judge allocated the case to the Fast Track and
made consequential directions consistent with that allocation. The order contained
the usual notice informing the parties that they could apply to set aside or vary the
order providing that they applied within 7 days of the order being served.

By an application date& 22 December 2016 the claimant éﬁplied to set aside the
order of the Deputy District Judge and for an order, that the claim be hsted for a
stage 3 oral heanng pursuant to CPR PD 8B 11. 1 '

The claimant's application came’ before me this morning (9t January 2017) by
teleplhoﬁe. The claimant was represented by Miss Gibson and the defendant by Mr
Bell. At the conclusion of the hearing | indicated that | would take a little time to
consider my judgement and would sefxd out a typed iudgement— no later than close

nr2




(2) The Claimant’s ar‘g;urﬁent .

of business on 10% January. I apologise that the judgement has not been completed
until 11% January. d

e

8 The claimant contends that the Deputy District Judge's approach was wrong for the

followmg reasons: ' )

8.1 . The fact that the personal injtiry element to the claim has been resolved is
not a reason to direct that it should leave the protocol process;

8.2  Under Stage 2 of the Protocol process thé parties should seek to narrow the
issues between them. Further, the evidence which the parties can rely upon
at Stage 3 should be limited to that which was contained in the court
proceedmgs pack;

8.3 lt is for the defendant to demonstrate, by ewdence that there isa dlfference

" between the rate paid by the claimant to the credit hire company and the
basic hlgher rate (BHR);

8.4  As the defendant had not put forward any ewdence as to the BHR during the
Stage 2 process there was no reason to allow it'to do so now. In the
cxrcumstances the matter could properly remain within the protacoi process
for a Stage 3 hearing without fulrther evidence'or'any cross-examination.

(3) The Defendant’s position

9.

The defendant contends that the Deputy District ]udges approach was correct and.

that:.
9.1 it had engaged properly .with the stage 2 process by making an offer in
respect of the credit hire element of theclaim. In doing so it had not
' conceded any of the following [1] need; (ii) impecuniosity; (m) duratmn or
(iv) enforceability;

9.2 as all these issues were live they’ could not properly be determmed wnhout

further ev1dence and cross-examination;

9.3  This was not a case in which l:he defendant was attempting "to ambush" the
claimant because it had set out its position in the acknowledgement of
setvice and was seeking directions at an early stage. Therefore, this case
could be distinguistied from the decision of the Court of Appeal in Phllhp_g_g
Wiilis [2017] RTR 4 and the decision of HH Judge Freedman in Mulholland

v Hughes and others [2015] WL 9298783:

‘94 inthe cnrcumstances, I should not disturb the decision of the Deputy District

]udge Alternatlvely if[ thought that the matter should remain wnthln stage




.3, I should make a direction pursuant to PD §7 allowing the defendant to
serve'evidence about the BHR and allowing the claimant to serve a witness
statement in reply. ' '

(4) Phillipsv Wl!hs
10 In my judgement the starting point is the decision'of the Court of Appeal in Phillips
v Willis and it is useful to set out the approach taken by Jackson LJ.

11. lackson L) explamed the way in whtch Stage 2 of the protocol operated in §6—§8 of
his judgeiment. In particular ]acksnn L] explained that the procedure was designed
to lead to a narrowing of the issues between the parties. If there was no settlement
then, at the end of Stage 2, the claimant sends to the defendant "a ¢ourt proceedings

) _pack”. The pack sets out the claimant's claimed losses, the defendant's responses
and the final offers of both sides. It also.includes the evidence that both sides have
submitted during Stage 2, The defendant then pays to the clalmant the amount of its

final offer together with all fixed costs and the case proceeds to Stage 3.

12. In the words of Jackson L}:
The Stz'age 3 procedure is designed to minimise thé expénditure of further costs and in the process
to deliver fairly rough justice. This is justified because the sums in issue are usually small, and it is
not appropriate to hold a full-blown trial. The evidence which the parties can rely upon at stage 3
is limited to that which is contained in the court proceedmgs pack. A court assesses the items of
damages which remain in dispute either 'on paper or at a single "Stage 3 hearing".

13 lackson L] went on to refer to the various provisions of the CPR as "the rules”. He

pomted out that:
Itis :rnportant to note that the RTA process has an inexorable character If the case falls within
_the parameters of the RTA process, the parties must take ‘the designated steps or accept the
consequences. The rules specify what those cdnsequences are. The rules also specify when a case
must remain in the RTA process, when it must drop out of the pracess, and when it may drop out
ot of the process. ‘

‘14. In Philips the only outstanding issue was the claim for hire charges. The claimant
claimed £3,486 and the defendant had offered £2,334. The, claimant issued
proceedings on 29 ]anuary 2014 and on 7 March 2014 the court notified the parties
that the assessment of damages hearing would be on 9 April 2014. At the hearing
the District Judge ordered that the action should proceed as a Pt.7 claim on the
Small Claims Track. He then gave further directions for such a trial to take [}!ace'in
June.

»




15.

16..

17.

18.

Jackson L] identified the evidence that was before the court on 9Apr|l 2014-with
the Claimant havmg put forward detailed evidence explaining the claim for hire and

the Defendant having failed to put forward any evidence on the issue. As Jackson

LJ noted: .
That evidence comprised only (and was required by the rules to comprise only) the
documentation which the parties had exchanged during Stage 2.

In paragraph 33 of his judgement observed:
Once a case is within the RTA protocol, it does not automancal!y exit when the personal injury
claim is settled. On the contrary the RTA -process is carefully designed to whittle.down the
disputes between the parties as the case passes through the various stages. It is to be expected
that the sum in issue between the parties will be much smaller when the case reaches Stage 3
than it was back in Stage 1. The mere fact'that the personal injury claim has been resolved is not
specified as being a reason to exit from the RTA pracess. '

If the hearing had gone ahead before the District ]udge on 9 Aprll the-Defendant had

.intended to argue that: (a) the Claimant should have accepted the cheapest of thed

quotations his own evidence had disclosed; and (b) the Claimant should have hired
on a weekly rather than daily rate. Cross-examination wis relevant only to the
latter issue, which made a potential difference to the claim of £462. In the
circumstances, the Court of Appeal held that the claim did not fall within CPR PD 8B"
§7.2 and that the District Judge's decision that further ev:dence was necessary to
resolve the outstanding chspute between the parties was |rrat|onal"

The Court of Appeal was invited this to give guidance as to the circumstances in
which paragraph 7.2 might apply. The court observed at §35:
We do not need to decide that question today. I should, however, point out that there can be cases
where, as a consequence of paras 4.6, 6.4 (one), 7.43 and 7.44 of the protocol, claims are
proceeding under the prutecol which involve very high car hire charges. Such cases might involve
complex issues of law or fact which are not suitable for resolution at a stage 3 hearing | need not
‘speculate what orders the court rmgh_t make in those cases suffice it to say that the case before us

is not such a case.

-

(5) Daniel v Mulholland

19

I also look, rather more bneﬂy, at the decision of HH Judge Freedman in.
‘Mulholland v Hughes upon which the Claimant relies,




20. Inthe clai.ms with which HH Judge Freedman was concerned were all in the Stage 3

brocess and the issue was whether it was open to a Defendant to rely on matters

not raised during the Stage 2 negotiation process at the Stage 3 hearing.

21. The court held that:

21.1

21.2

5 .
The offers made by a Defendant in the Stage 2 procedure could not be

regarded as admissions: see §64-70. Therefore, a Defendant was not bound '
by any offer made;

It-is incumbent upon a deferic}ant to set out, with clarity the precise nature of

his defence: what is agreed, what is disputed and, if disputed why, as well as

- indicating those matters upon which the defendant is unable to tomment: see

. §75;

21.3

214

‘2L.5

ifa &efendant wishes to raise an issue such as the need for hire, that is to be
done at the time of the making of the counter offer. To allow a defendant to

" raise the.issue of need at Stage 3 runs entirely contrary to the notion that at the
_end of Stage 2 the parties should have clarity as to what remains in dispute: see

§77; :
it seems to. me -t;‘mr, the. fac:t that the protocol anticipates’ that it will, be
comparativelyl rare that witness statements would be required tends to support
the proposition that evidence will only be required when the issue, the need for
higher or (for example) the need for care, it is formally raised by the defendant
at Stage 2: see §78; '

to allow a party to raise the issue of _rieed at a Stage 3 hearing amounts to trial
by ambush: see §79. ‘ '

(6) My role ; : . o
22 As this is an application to set aside or vary an order w:thout a hearmg I must

consider the issue afresh and the Claimant does not have the additional burden that

he would carry on an _appeal of establlshmg that the Deputy District Judge's case

management decision was “wrong”.

(7) The posrtron in this case: Stage 3 or PL7

23. | respectfully agree with (and am bound by) the approach taken by the Court of

Appeal in Phillips. Further, I respectfully agree with and adopt the approach taken
by HH Judge Freedman in Mulholland.




24.

25,

" 26.

27

It is clear from the decision of the Court of Appeal in Phllhgs that the settlement of
the personal injury element of the clalm is not a factor which should persuade the
court that the’ claim should exit the Protocol- process. Therefore, the principal
reason put forward by the Defendant in its Acknowledgement of Sérvice when
seeking to persuade the court that the claim should exit the Protocol is irrelevant.

I look next at the amount in issue:

25:1 The dispute in relation to the ancillary issues amounts to £741.40;
25.2 The dispute'in relation to credit hiré amounts to £2,678.88.

25.3 This produces a total of £3,420.28.

In the circumstances, | do not see why the Deputy District Judge directéd that the
. claim be determined on the Fast Track. Even if this should be a Pt. 7 Clain it should

be allocated to the Small Claims Track given the limited sum in issue.

Whilst there are issues relating to medical expenses and l"ecovery/storage charges

. the Defendant did not seek to argue thar these issues could not be properly resolved

28.

29.

within the Stage 3 procedure.

I see nothing in this case to suggest that it falls into the category of case involving
very high car hire charjes identified by Jackson L] at §35 of his judgement in
Phillips. Further, even then ]ackson L) suggestéd only that such cases mr’g__
involve complex i issues of law or fact which rendered them not suitable for a Stage 3
hearing. In-my judgement it is plain that Jackson L] was not suggesting that all (or

even most} credit hire cases should routinely be removed from the Stage 3 process. "

¥ o

% .
Even if | assume in the Défendant's favour tha_t all the issues identified in the

Acknowledgement of Service are open.for argument, namely need, rate, perlod of
hire and :mpecumosnty, there is nothing in this case to suggest that this credlt hire

- claim more complex in law or fact than might ordmanly be expected.

30.

Therefore, | consider that this is just the sort of case where the expendlture of costs
should be minimised so as to deliver the fairly rough justice envisaged at §9 of

Ph:lllp s rather than requiring the parties to take. all the steps identified in the .

directions and then undergo a full trial on the Small Claims Track where no costs

~ would be recoverable.

r o




31

Therefore, | would not direct that the claim proceed as a Pt. 7 Claim but would
require it to continue within the Stage 3 procedure. :

It 9) Further evidence

32.

33.

34,

35,

I must then go on to consider whether 1 should adopt the alternative approach
suggested b;v the Defendant and make a direction for further evidence in accordance
with §7.1 of the Practice Direction so that all issues of need, duration, impecuniosity
and BHR can be fully explored. -

The Claimant contends that the court canr properly determine the claim without -
further evidence arguing that:

33.1 the Defendant had put in issue the rate at which the Claimant had hired a

replacement vehicle and, by stating that a lower rate would have been
available if the Claimant had not hired on credit, the Defendant had required -
the Claimant to prove that he was impecunious in so far as that was material
to the rate of hire. Howevérj. the Defendant had not raised the issues of need
and duration and should not be allowed to do so at this stage;

33.2 The Defendant has failed to provide any evidence of the BHR;

33.3 In the absence of any evidence of BHR the Defendant cannot show that the _

Claimant has failed to mitigate his loss; )

33.4 . Therefore, the court can properly determine hire claim at a Stage 3 hearing
on the basis of the evidence that is available, namely the Claimant’s evidence
about the cost of hire; )

33.5 The dlspute in relation to the issues other than hlre can properly be argued at
a Stage 3 hearing without further evidence. ' ‘

. g

I agree with Mr Bell that the situation in this case is cliiffe‘rent from that which arose

before HH Judge Freedman in Mulholland. In Mulholland the Defendants had

attempted to raise issues after the direction for a Stage 3 hearing had been made. In
this case the Defendant is seeking to raise additional issues at the start of the Stage,

3 process and recognises that if it is to have further evidence the Claimant should be .

entitled to serve evidence in reply. On this basis the Defendant contends that there

can be no question' of trial by ambush.

| start by cons;dermg whether the Defendant shouild be allowed to ralse the issues

of need and duration.




36. l'n-Stage 2 the Defendant made an oft:er on the basis of the 32-day hire peried'
- claimed by the Claimant. Mulhollahd establishes that the Defendant is not bound
by that offer. However, in my judgement, the Defendant did nothing during the
Stage 2 process to indicate that these issues were in dispute and ralsed them for the
ﬁrst time in the Acknowledgement of Service.

37. In my judgement, the whole purpose of the Protocol process is to limit the areas in
dispute as the claim progresses: see Phillips at §33. In the- circumstances | do not
consider that the Defendant should be allowed to raise fresh issues during.the Stage
3 procedure that it had not raised during the course of Stage 2. [Further, although -
no Ionger material to my decnswn. [ do.not consider that a Defendant should be able
to raise fresh issues not raised in Stage 2 when argumg that the Stage 3 procedure is
inappropriate under 8B PD §8].. [ do not regard adoptmg such a course as being
unfair on a Defendant. All the Defendant had to do in this case was make it clear to
the Claimant durmg the course of the Stage 2 process that he was reqmred to prove
need and duration and that those.issues were not agreed. The Defendant failed to
make this clear and impliedly indicated that the issues were agr.'eed.

38. Therefore, | do not cdr{sider thet it is open to the Defendant to rely on these issues
when seeking to persuade the court that further evidence i is requlred as Part of the
Stage 3 procedure pursuant to §7.1 of the Practice Dlrectwn

. , _ ”
39. Therefore, when I consider whether there should be a direction for further evidence
" within the Stage 3 procedure | must do so on 'the basis that the issues for the court
are rate of hire and, in so far as material to the rate of hire, the question of
impecuniosity. )

'_ 40. The relevant provision of the Practice Direction provides:

21 . .

The parties may not rely upon evidence unless: , .

(1) it has béen served in accordance with paragraph 6.4;

(2} ithas been filed in accordance with paragraph 8.2 and 11.3;

{3) '(where the court considers that it cannot properly determme the claim without it), the court
orders otherwise and gives directions. )

As the notes to the White Book §8BPD.7.1 make clear, the Practice Direction
deliberately seeks to restrict the material that the court will consider when
determining the damages due in the Stage 3 procedure.




41, | lookl at each of the sub-paragraphs in turn; .
41.1 §7.1(1): No evidence has been served about the BHR under paragraph 6.4
' because the Defendant did not seek to serve any BHR evidence during the ’
course of Stage 2. If such evidence had been served during Stage 2 then the
Claimant would have been obliged to include it in the relevant Pack pursuant
to §7.64 of the Protocol! and the Defendant would have been able to rely on.
it; ' ]
41.2 §7.1(b): PD paragraphs 8.2 and 11.3 do not apply to this case;
41.3 §7.1(c): It follows that additional evidence can only be admitted pursuant to
this provision. Therefore the question is whether the court considers that it
cannot properly determine the claim without further evidence.

42. | do not accept the Claimant’s argument that proper!y means only whether or not
" the court is capab!e of reaching a decision.” [n my view tﬂe term properly must
involve a value judgement and the court must consider whether it can justly and at -
proportionate cost determine the claim in accordance with the overriding objective
without further evidence. '

43. Having considered that issue 1 do not consider that it would be appropriate to allow
the Defendant to introduce further evidence at this stage. In doing so [ take into
account each of the factors identified in CPR Pt. 1.1(2) as follows: _

43.1 Equal footing: whilst refusing the Defendant permission to rely on BHR

. evidence at this stage undoubtedly gives the Claimant an advantage in the
proceedings this position arises only because the Defendant has‘failed to take
advantage of the opportunity to put such evidence forward as part of the

_Stage 2 process;

1764 »
Where the parties do not reach an agreement on
(1) the original damages within the periods specified in paragraphs 7.35t0 7.37;0r
(2) the original damages and, where relevant, the additional damages under paragraph 7.51, the
claimant must send to the defendant the Court Proceedings Pack (Part A and Part B) Form which
must contain—
{a) in Part A, the final schedule of the claimant's losses and the defendant’s responses
comprising only the figures specified in subparagraphs (1) and (2) abave, together with _
'suppurtmg comments and evidence from both parties on any disputed heads of

mage: and
[b] in Part B, the final offer and counter offer from the Stage 2 Settlement Pack Form and

where relevant, the offer and any final counter offer made under paragraph 7.53.




43.2 Saving expense: refusing the Defendant’s application ‘will lead to a
considerable saving in costs because it will not be necessary to generate a.

BHR report or for the Claimant to obtain all necessary documentation to

establish impecuniosity;
43.3 Proportionality: The amount of monéy involved in this case is very modest.
Further, the issues are standard for this type of litigation-cer'fainly-there is no
evidence before me to suggest that they are in any way “special”; '
y: 1 note in"particular Jackson L)'s obsgrvations at

43.4 Expeditiousty and fairl
lis gradually to whittle down

§33 of Philligs that the intention of the Protoco
the areas of dispute and thereby save time and expense. In my
provisions of §7.1(3) are not intended to. enable all Defendants who have
failed propefly and’ fully to engage in the .Stage 2 process to rectify that
failure, Therefore, if a Defendant is to persuade the court to grant permission
for further evidence it must show some reasaﬁed basis to justify that,decisi.on.
No such rationale has been put forward here other than the need for such

e failure to do sb before. Therefore, |

evidence to meet the claim given th
consider that it is fair to prevent the Defendant from relying on such
eit” -

e as it-will lead to expeditious r'esolution:of cases generally becaus
| with matters fully at

judgement the

evidenc
will encourage Defendants to ensure that-they dea
Stage 2; .
C. 435 .Apprépriate share ¢
: -Stage 3 hearing, | considér that it is necessary to ta
above to encourage cases to resolve \‘vithin Stage 2 with

f the court’s.resources: whilst there still must be a
ke the approach identified
out the need to call

on the resources of the court as partof Stage 3;
43.6 Compliance: This is not a case in which the Defendant has failed to comply -
or any practice direction or order. However, in my judgement

with the rules
ual course

the Defendant is seekiﬁg to persuade, the court to take an-unus
because it has failed to exchange evidence necessary for its argument as part

. of the Stage 2'process.

44, "Therefore, I do not consider that the court -should give directions for further

dence. In my judgement all that is needed in this case is a direction for a Stage 3

evi
hearing.



(9] Conclusion _ .
45.. The Claimant has successfully persuaded.me that the order made by the Deputy
District judge should be varied and that 1 should simply order a Stage 3 hearing,

7

46. As the Claimant has succeeded I-consider that the Defendant should pay the
Claimant's costs'in the sum of £250 + VAT. [For the avoidance of doubt I do not
consider that this was a case in which it was appropriate to award indem‘nity costs].

47. 1 would be grateful if the parties-could submit an appropriate draft Order.

11t January 2017

]
HH Judge Mark Gargan
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